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At the request of the Washington Legal Foundation,
the undersigned lawyers of Covington & Burling have undertaken
the following study of Judge Clarence Thomas's qualifications
to serve as an Assocliate Justice of the United States Supreme
Court. While we have examined what we regard as the pertinent
aspects of Judge Thomas's educational background, his caresr
prior to hia appeointment to the United States Court of Appeals
tor the Diatrict of Columbia Circuit (hereinafter "D.C.
Circult"), his speeches, and his scholarly articles, we have
devoted most of our analysis to his judicial opinions. We
believe that Judge Thomas's judicial record provides the
clearest picture of his qualities as a jurisc.V

Qur conclusions regarding Judge Thomas's personal
and professional qualifications (pp. 3-9) may be summarized as
follows:

[ Judge Thomas's personal and professional
qualifications piace him in the first rank of

American lawyers and qualify him t¢ be an
Assoclate Justice of the Supreas Court.

4 Cur analysis of Judge Thomas's judicial opinions does not
reflect any opinion concerning what is the "correct” cutccome
in any case, but focuses entirely on objective criteria --
8.q9., the ability to master and apply complex bodies of law,
clarity and persuasivenesa of writing, appropriate defersnce
to the constitutional scheme ¢f separation of powers. In
addition, we have refrained from commencting on the merits of
any cases 1in which Covington & Surling appeared as counssl for
any party or as agicus curias. FPFor that reascn, we have
owicted any discussion of National Treasury Employees Union v.
United States, 927 F.2d 1253 (D.C. Cir., 1991) and Cross-Sound
Perry Services, Inc. v. ICC, 934 F.2d 327, 338 (D.C. Cir.
1991). (Thomas, J. concurring).
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. In particular, the braadth of Judge Thomas's
professional experience -- a career of sarvicae

in state government and in all three branches
of the federal government, as well as in
private practice ~-- indicates that he is likely
to see legal lasues from a variety of
perspectives and will take full account of the
diverse interests of the litigants that come
before the Court.

. Similarly, the broad range of Judge Thomas's
legal experience -- including the law of tax,
products liabllity, antitrust, civil rights,
the environment, contracts, and criminal
pracsdure -- indicates that he is anply
squipped to detide the full range of cases the
Court may be asked to decids.

. Tha burden of poverty and prejudics Judge
Thomas has had to overcome demonstiateas his
uncommon strength of character and dedication
and gives him what will be a unique perspective
on the Supreme« Court as to how the Court's
decisions may affect persons who come from non-
privileged backgrounds.

These conclusions are borne out by our study of
Judge Thomas's opinions as a Clrcult Judge (pp. 10-59). We
believe thosa opinions demonstrate the following points:

. Judge Thomas‘s opinions reflect his outstanding
gqualities as s jurist: the ability to master
complex areas of the law, clarity of
expressicn, persuasivensss, and dedication to
resolving cases on the basis of axplicitly
articulated rules of law.

» Judge Thomas's decisions axe squarely in the
mainstream of American law, and do not reflect
any ideclogical or other blases.

» Judge Thomas has promoted the careful and
ordexly development of the law. His adherence
te these goals 1s aost evident in hins
principied efforts to rasolve sach case without
declding 1 that d not be addressed and
to refrain from anncuncing rules of law broadar
than necessary to decide the case at hand.
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. Judge Thomas's opiniona show special raspect
tor the separations of powers provided for by
che Constitution. His judicial actions show
due regard for establlshed principles of
constitutional law and deference to the pollcy
cholces committed by law to the Congress and to
the adminigtrative agencies.

. Judge Thomas has sxpressly rejected the notion
that judges ahould substitute thelr policy
preferances for the choices made by the
democratically elected branches of the
government -- the Congress and the Executive.

. Notwithstanding his principled judicial
restraint in matters of congressional and
agency policy-making, Judge Thomas has not
hesitated to protect the constitutional rights
of the individual.

Finally, taking note of speculation by some critics
regarding Judge Thomas's refsrence to natural law in spesches
delivered befores his nomination to the D.C. Circult, we have
examihed his writing on this topic and find no support for any
such speculative concern {pp. 60-75). In particular, thesa
writings indicate that:

[ Judge Thomasa's natural law views are
esaentially restricted to the traditional
opinions of Abraham Lincoln and Dr. Martin
Luther King, Jr., regarding racial sgquality.

. Judge Thomas does not view natural law
principles as rulss of decision that supplant
the language of the Constitution.

[ Judge Thomas's thoughts on natural law do not
reflect his personal religious views, as some
have insinuated and, in fact, his views on
natural law render him entirely unlikely to
allow his parsonal views to intrude upon hins
judicial decision-making.
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On the basis of our analysis, we bslieve Clarsncas
Thomas is exceptionally well qualified for the Dffice of

Associate Justice of the Suprems Court.



There is no single career path or background that
best qualifies a person to serve as an Assoclate Justice of
the Supreme Court. In the past, Suprsme Court Justices have
besn drawn from the Executive Branch, state courts, lower
federal courts, political office, and academia.¥ It is
therefore imposaible, as well as undesirable, to generalize
about the kind of professional background a nominee for the
Supreme Court should have. It is possible, however, to
identify personal and professional qualities that are
imporctant for a nomines to possess, regardless of the
nominese's prior experience, including: strong academic
credentials: personal and professional integrity; professional
compecance and dedication; collegiality; the ability to
comprehend and resolve complex ilasues of statutory and
constitutional law and te communicate decisions to the
American publlc and to lower courts with clarity and
persuasive force; and an appreciation for the role of the
Court in our constitutional system of government. Measured by
thase standards, Judge Thomas is amply qualified to be an
Assoclate Justice &f the Supreme Court.

Espacially in light of his age, Judge Thomas's
professional qualifications and achievements are by any

¥ gsee Abraham, Justices and Presidents (2d ad. 1983}, p.
61, Table 3 (hereinafter referrad to as "Abraham").
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measure impressive.

His exparience i3 remarkably broad

both in the substantive areas In which he has practiced and in
the variety of positions he has held. Since cobtaining his law
degree from the Yale Law School In 1974, he has served both in
state government and in all thres branches of the federal
governmant, including service as chairman of a large

independent aqoncy.” He has besn incimately involved in

¥ The American Bar Atsociation Standing Committee on
Federal Judiciary (ABA Standing Committee) has concluded the
same in rating Judge Thomas as “"Qualified” to serve as an
Amsociate Justice, To be rated as "Qualified" by the ABA
Standing Committes, a Suprems Court nomines "auwat be at the
top of the legal profession, have outstanding legal ability
and wide sxperience and mest the higheat standards of
integrity, profeasional competence and judicial temperament."”
American Bar Association,

i 9 (1991).

The ABA'a decision to rate Judge Thomas as "Qualified™
rather than "Well Qualified” in no way detracts from our
conclusions. The ABA also qualified its rating of Justice
Sandra Day O'Connor, appareantly because the ABA conslidered her
experience on the bench to be less challenging and sxtensive
than that of othexrs the ABA considersd as alternative
nominees. Abraham at 3315, Indeed, the ABA’'s rating of Judge
Thomas 1s not particularly surprising becauss the ABA has
tended to reserve its highest rating for nominess with longer
and mors traditional legal asxperience.

¥ Thomas graduated in honors from Holy Cross College in
1971 and obtained his law Degres from the Yals Law School in
1974. During the next 17 yeara, he was an Assistant Attorney
General for the Stats of Miasourl (1974-77), in-house counsel
to the Monsanto Company (1977-79), Legislative Assistant to
Sen, John C. Danforth (1979-81), Assistant Secretary for Civil
Rights at the U.3, Department of Education (DOE) (1991-81),
two~term Chairman of the Equal Employment Opportunity
Commission (EBOC) (1982-90), and judge on the D.C. Clrcuit
{1990 to presant).

(continued...)
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enacting, enforeing, and interpreting legislation. Moreover,
he has had the opportunity to understand how the varicus parts
of the federal government lnteract, and how the government's
actions affect its citizens.

Although most of Judge Thomas's career has been
devoted to the public sector, for two years he also served as
in-house counsel to a Fortune 100 company, advising on a wide
range of issues, (ncluding issues of tax, contract, antitrust,
product liability and environmental law, If confirmed, Judge
Thomas's sxperience in the private sector can contribute a
significant practical parspsctive to the Court's
deliberations.

Judge Thomas has had substantlal hands-on trial and
appellate litigation experience. As Assistant Attorney
General for the State of Missouri, he handled criminal appeals
before all threes 3tate appellate courts and the Miasouri
Supreme Court. During his tenure in the office of the
Missouri Attorney General, he also handled civil trial and
appellate litigation for the Mizsourl Department of Revenus
and State Tax Commission. As Chairman of the Equal Employment

¥¢. . .continued)

Biographical data referenced in this paper is taken from
Judge Thomas' response to the Ssnate Judiciary Committes's
Questionnaire for Judicial Nominess submitted in connection
with Judge Thomas' appointment to the D.C. Circuit, reprinted

in
s 101st Cong. 2d
Sess. (1990},
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Opportunity Commission {EEQC), Judge Thomas played a major
role in develsping legal positions in matters before the
United States Supreme Court and the various faderal district
and appallate courts.

Judgs Thomas alsc has had substantial administrative
and policy-making expsriaence as Missourl Assistant Attorney
General (in representing the Missouri Revenue Department and
Tax Commission), as Assistant Secretary for Civil Rights at
the Department of Education {in proceedings to tsrminate
tfinancial assistance to violators of federal anti-
discrimination laws), and aa Chairman of the EEOC. He has had
substantia)l responsibility at both the atate and fedaral
levels for develeping, enforcing, and articulating publlie
policies implementing state and fedasral legislation.

What makes Judge Thomas's achisvements to date even
more remarkable -- and also demonstrates his strength of
character -- ars the well-known poverty and prejudice he
overcame in achieving them. It ls clear that what Judge
Thomas has achieved, he has achieved through uncommon hard
work, dedication, and vision.

Finally, concerns about Judge Thomas's youth (he is

43 years old) and the relative bravity of his tenure on the
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United States Court Of Appeals appear unwarranted in light of

the quality and breadth of Judge Thomas's experience.®

¥ In fact, fourteen Justices were 45 yesars or younger when
appelinted, Llncluding Justice Douglas (who was 41), Justice
Stewart (who was 43), Justice White (who was 45), and Juatice
Story (who was 32). See Abraham, at 3686-391, App. D.

Many of the most highly-rsspected members of the Court
had no prior Jjudicial experience, including most recently
Chief Justices Warren and Rehnguist and Associate Justices
Grldbarg, Fortas and Powell. Seven Assoclate Justicss had
three years or less experience on state or federal courts
{including Justices Black, Harlan II, and Whittaker)}, and 14
of the last 25 Justices appointed had less than five years
prior judicial experience. See Abraham, at 32, 54-56.
According to Justice Frankfurtsr, in an essay considering the
selection of Supreme Court Justices,

[T)he correlation between prior judicial
axparience and fitnass for the Suprame
Court is zero. The significance of the
greatest among the Justices who had such
axperience, Holmss and Cardozo, derivad
not from that judicial experisnce but froa
the fact that thay wers Holmes and
Cardozo. They were thinkers, and more
particularly, legal philoscphers.

Frankfurter, "The Supreme Court in the Mirrer of Justices,®
105 (1957), p. 781,
cited in Abraham at 52-53. Justice Sherman Ninton, who
himself served for eight years on & lower federal court, urged
Justice Frankfurter to send a statsment of this view,
"explod|ing] the myth of prior judicial experience,” to "svary
menber of Congress.” See Letter from Sherman Minton to Felix
Frankfurter, Apr. 18, 19%7, Frankfurter Papers, Library of
Congress, cited in Abraham, at 52.
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Tha fact that Judge Thomas has served on the D.C.
Circuit, frequently referred to as the second highest court in
the land, enables us to draw more specific conclusions about
his qualifications to be an Associate Juatice., 1In this
section of the paper, we first provide an overview of Clarence
Thomas ‘s record as & judge, considering his ability to write
clearly and effectively, his ability to devalop a conasnsus
with his colleagues on the court, and his principled decision-
making (ses pp. 11-13). Hext, we dascribe in greater detail
his more significant opinions. As our snalysis indicates,
several admirable strains can be discerned in Judge Thomas's
apinions: his commitment to judicial restraint and the orderly
development of law {pp-. 13-25); his respect for separation of
powers and deference to the Conatitution, Congresa, and the
Executive {inciluding administrative agencies) (pp. 26-40); his
willingness to uphold socisty's right to protect itself froa
criminals, but at the same time his courage to protect the
rights of the accused (pp. ¢1-47); and his capacity to resolve
complex issues of commercial law and business regulation
{pp. 47-59).

¥ A3 of September 13, 1591, Judge Thomas has issued twenty
publizhed opinions, including seventeen majority opinions, two
concurrsnces, and one dissent. A party has requested Supreme
Court review in three of these twenty cases. That court has
denisd the writs of certilorari in two cases and the request is
pending in the third case.
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BSefore turning to particular categories of issues or
types of cases, wa think it appropriate to note our overall
impressiona of Judge Thomas's gualities am a jurist, based on
his opinions. Chief among these is that his opinions place
him squarely in the mainstream of American law, both in the
substance of his vieaws and in his approach to legal analyslis.
On a court known for ldecloglical divisions, one is egually
likely to find Judge Thomas agreeing with appointees ot
President Carter as with Reagan and Bush appointess.
Furthermore, of the more than one hundred fifty cases Judge
Thomas has heard since joining the D.C. Circuit, he has
published a dissent only once and concurred ssparatsly only
twice., Of the seventeen opinions Judge Thomas has authored,
thers has besn only one dissant and only one separate
CONCULTencHE.

In addition, aa discussed in more detail below,
Judge Thomas's opinions reveal a refined ability to resolve
complex issues. Thess Qqualities are svident regardless of the
subject matter of the case: whether the case involves coaplex
issues of civil procedure (for exasple, when a court should
dismiss & suit becauss a non-party esssntial to a reasoenable

resolution of the case cannot be joined, (3%e Weatern Marviacd
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Ry. Co, v. Harbor Ims. Co., 910 F.2d 960 (D.C. cir. 1990}%)
or the interpretation of ambiqQuous statutory language

raquiring the court to draw precise distinctions among an

array of precedents (see United States v. Long, 903 F.2d 1572
(D.C. &lr. 1990)Y).

Finally, each of Judge Thomas's opinions reaflects
his dedication to deciding cases on the basis of explicit
principles. In Long, 905 F.2d at 1378-79, Judge Thomas wrote
the following passage that sums up this important aspact of
his respect for the legal process and his sense of
rasponsibility to it.

We dacline to decide the cass 30
narrowly, however, as to reveal no
principle applicable bsyond thess facts.
The concurrence arques that we should hold
only that "[o¢]n the presant facts, the
government did not offer svidence of
possesslon or any other svidence that Long
had ysed the firearm." Conc. op. at 1582
(eaphasis modified). This analysis,
howaver, begs the central question in the
cass: was thers sufficisnt svidencs to
show that Long "used"” the gun?
government obvicusly thought thers was.

It argued strenuously in this appeal that
Long's connection to the druge and his
preasance in the room with the gun amounted
te "use” of the gun. Deciding whether
there was sufficient svidence to support
Long's conviction for "using” a gqun
necessarily entails soms declsion about
what it means to "use” a gun. Despite the

k4
at pp. 48-31, infra.

¥ The Long opinion is discussed in greater detail at
Pp. 14-25.

. 18 discussed in greater detail



304

w

- 13 -

concurrence’s qualms about setting a
minimum threshold for finding "use" within
the meaning of section 924{c}{l), this
case forces us to set such a threshold,
ajther explicitly (as we have done) or
implicitly.

As lllustrated below, Judgs Thomas‘'s dedication to
carefully reasoned and carefully explained rules of law 1ls a
halimark of his work as a judge.

B. Judge Thomas Prudently Avolds Deciding tUnnecessary
Issues, Theraby Parmitting the Orderly Devalopment
of the Law

All federal ]udges must be able to weigh competing
arguments bearing on narrow points of law fairly and
intelligently., As a result of the D.C. Circuit's special rols
in reviewing the decisions of faderal qovernment agencies, a
judge sitting on that Court bears the additional
responsibilities of promoting the orderly developmant of
administrative law, of ensuring that administrative decisions
properly retlect the goals established by Congress, and of
protecting the discration cenferred on administrative agencies
by the Congress from judicial law-making.

Saveral cases that came besfors the D.C. Clrcult
during Judge Thomas's tenure might have given a judge inclined
to rules dramatically on wide-ranging lssuess ligltllat.
opportunities to do so.¥ Judge Thomas declined to use these

v S99, 8.9., Doe v. Sullivan, No. 91-5019, 1991 U.3. App.
LEXIS 14,984 {D.C. Cir. July 16, 1991); U.S. v. Shabazz, 933
(continued...)
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cases as vehiclas for announcing rules of law broader than
necessary to decide the issues at hand. Inatead, sver when
the litigants invited far-reaching decisions that might atfect
a broad class of cases or parsons, Judge Thomas exhibitsd an
unwillingness to reach out and decide the issues unnecessarily
and instead allowed future courts to address the issues (n
more appropriate circumstances.

One such case was Unjited States v. Shabazz, 933 F.2d
1029 (D.C. Cir. 1991). The appellants, Shabazz and McRell,
pled guilty to conspliracy to distribute and distribution of
Dilaudid pills, a brand name pharmaceutical pain killer that
contains a controlled substance, hydromorphone. The speciflc
isaue on appeal was whether the length of the appelleants’
prison sentences ahould have besn calculated based on the
gross weight of the Dilaudid pills involved or on the saaller,
net waight of the hydramorphone contained in the pilla. The
resolution of that issue potentially had broad implications
for the severity of sentencing in dsug ceses. Its cutcome
turnsd on an interpretation of the United States Sentencing
Compmission's Guidelines Manual, which provides that the welght
of a controllad substance for the purposss of calculating a

sentence is “the antire waight of any mixture or substance

¥ ..continued)
F.2d 1039 (D.C. Cir. 1991); Otis Elevator Co. v. Secrestary of
Labor, 921 P.2d 1283 {(D.C. Cir. 1990).
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containing a detectable amount of the controlled
substance. &

The issue typlcally has arisen in disputes
concerning the proper weight to be used in connectlion with
blotter paper laced with LSD. Most courts had found that the
proper measure was the entirs weight of the laced blotter
paper becauss the controlled substance, LSD, was physically
insaparable from tha papar. In upholding a sentsnce based on
the weight of LSD-laced blotter paper, the Seventh Circult,
tor sxample, noted that it is impossible to "pick a grain of
LSD off the surface of the papnr."‘“ Rowever, in Unjted
States v. Healy, another case invelving LSD-laced blotter
papar, Judge Gesell of the D.C. District Court rejected the
argument that simply because the LSD and blottar paper wers
physically inssparable, the Llotter paper became part of a
"mixture or substance.™ According to Judge Gesell, two
different and assparata substances or matsrials do not becoms a

common “mixturs or substance” unless the particles of sach

%  ynited States Sentencing Commission, Guidelines Manual
§ 2D1.1{c) n.* {Nov. 1990) (emphasis added).

4/ e Unjtad States v. Marshall, 908 F.2d 1312, 1317 (7th
Cir.) (en banc), aff'd sub. ncih, Chapman v. United States,
111 8. Ct. 119 (1891}.

¥ united States v. Healv, 7329 P. Supp. 140, 142 (D.D.C.
1950).
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"are more or less evenly diffused among those of the

rest. ¥ Under this more restrictive standard, Judge Gesell
held that the net weight of the LSD was the proper measure for
sentencing purposes.

In Shabazz, the district court judge, purporting to
follow the Seventh Circuit's Qefinition of “mixture or
substance,"” determined that Dilaudid tablets are a “"mixture,”
and so based the defendants’' sentences on the total weight of
the tablata, rather than on the waight of the
hydromorphono.‘“ On appeal, Shabazz and McNeil argued that
the district court decision had improperly falled to follow
the standard in Healy, while the government urged the Court to
reject Healy and follow the Sevanth Circuit's decisien in
Marshall.'¥

Judge Thomas, writing for a unanimous panel, refussd
to opine whether thes detfinition of "mixture or substance” used
by the Seventh Circuit or that used by Judge Gesell was the
correct one. Rather, the court concluded that Lt need not
choose betwesn the two approaches bacause,; given the facta
presented in Shabazz, the same result would be reached by
applying either the Healy or Marahall definitions: the
controlled substance hydromorphone was both “inaseparable” from

ids Ia.
W uynited States v. sShabazz, 750 F. Supp. 1 (D.D.C. 1990).
‘¥ gShabazz, 953 F.2d at 1032,
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and “evenly diffused” throughout a Dilaudid tablet.¥ Judge
Thomas's opinion uphwld the appesllants' aentences without
attempting to resolve the alleged conflict betwsen Hagalv and
Mapshall and without adopting a broad rule that might tend to
result in longer sentences in circumstancas dissimilar to
those present in Shabazz. In addition, becauss the Suprome
Court had already granted certiorari to review Marahall,i’
Judge Thomas properly left the decision to be rendered in a
case where the result actually turned on whether the Healy or

Macahall definition of "mixture or substance” was chomen.i¥

18/ 1d.

w Two days after the court 1ssued Judge Thomas's opinion in
s the Supreme Court affirmed the Seventh Circuit. Saa
Chapman v. United States, 111 §. Ct. 119 (1991).

£ 1n United Statea v. Rogers, 918 F.2d 207 (D.C. Cir.
1990}, Judge Thomas exercised similar restraint when
confronted with a dispute concerning the interpretation of 21
U.5.C. § B45a(a), which makes it a federal offense to possess
drugs with the intsnt to distribute them within 1000 feet of a
school. The government argued that the statute was violated
s0 long as the drugs wers possessed within 1000 feet of a
gchool, even if the defsndant intended to distribute tham
outside the 1000-foot zone. The defendant argued that the
statute reuired the government to prove that he intended to
distribute the drugs within the 10600-foot zone., The trial
court gave a narrow instruction in accord with the defendant's
intarpretation of the statute; however, the defendant appealed
the conviction on the ground that there was insufficient
svidence upon which the jury could have found that he had the
requisite intent. Judge Thomas's opinion declined to review
the instruction since thera was sufficlsnt svidence to support
the jury verdict even on the narrower interpretation of the
statute employed by the district court and supported by the
defendant. Id. at 213-14.
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The deciaion in Qtls Elevator €o. v. Secretary of
Lapor, 921 F.2d 1285 {199Q), also i{llustrates the important
practical consejuences of Judge Thomas's determination to
avold deciding issues unnocessarily and to focus on the narrow
i=sus actually presented. In Qtia Flevator, the D.{. Circuit
was called upon to review a determipation by the Secretary of
Labor that an indepsndent contractor responsible for secvicing
the underground alevators at & coal mine was subject to the
Secretary's regulatory jurisdiction under the Federal Mine
safety and Health act.¥  1p essence, the case reguired the
Court to determine whether the Secretary had correctly
interpreted ths scope of her jurisdiction undsr the Act,

Judge Thomas wrote the opinion for a unanimous court
{which included Chief Judge Wald and Judge Ssntelle),
upholding the Secretary's determination. As a threshold
matter, Judge Thomas pointed sut that the case arguably raised
the issue whether the doctrine of Chevron USA Inc. v. Natural
Resourcss Defense Coyncil., Inc., 467 U.S. 937 (1984), requires
courts te defer to an agency's inverpretation of fts own
jurisdiction. On two prior occasions, at lsast, the D.C.
Circuit had declined to decides the question of judicial

deference to an Agency's interpretation of its owm

w Pub. L. No. 93-144, 91 stac. 1290 {codified as amended at
30 U.5.C. §§ 801-960).
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jurisdiction.® 1In Qtls Elevator, Judge Thomas's opinion

also declined to decide the issue. Judge Thomas wrotes that
the Secretary's interpretation in favor of broader mins safety
regulation was correct sven assuming the Secratary was not
entitled to Chevron deference. ¥’

Had the Dtis Elevator court not sxercised such
restraint but instead upheld the Secratary's determination by
finding that it was due Chevrion deference, the decision
sffectively would have shielded from judicial review a
substantial proporticn of decisions by administrative agencies
defining thelir jurisdiction. 1In addition, as a practical
matter, a mors activist approach by Judge Thomas and his
colleagues would have left jurisdictional conflicts between
administrative agencles significantly less susceptible to
judicial resolution. whather such a profound impact on
judicial review of the jurisdiction of administrative agencies
is warranted is not only a complex issue, it is also an

important one -- one bast suited for rescolution in a case in

¥  cop, 8,.4., Business Roundtable v. SEC, 903 F.2d 406, 408
(D.C. Cir. 1990); Public Utilities Commission v. FERC, 900
F.2d 269, 27% n.5 (D.C. Cir. 1990).

W geis Elevator, 921 F.2d at 1288,

i/ sy 4 potential additional result, pursuant to Executive
Order 12146, Section 1-401, and 30 C.F.A. Ssction 0.23, the
Attornsy Genszal and the Office of Legal Counsel of the
Dspartmant of Justice arquably would have gained added
discretion, beyond the reach of sffective judicial oversight,
to resolve jurisdictional conflicts betwean agancies.
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which the issus is unavoldable and the ramificationa of the
resclucion are thereby brought into sharp focus for the court.

In the only case In which Judge Thomas has issued a
dissenting opinion, Dos v, Sullivan, he did so on the ground
that the court should not have reached the marits bacause the
appellants' claims were moot. Do involved a challenge by an
aAmsrican secviceman participating in Operation Desert Storm
(and a derivative claim by his wife) to a Food and Drug
Administration {"FDA") regulation that permitted the
Department of Defense ("DOD") in certain combat situations to
use unapproved sxperimental drugs on service parsonnel without
their informad consent. The appellants claimed the regulation
violated the relevant statute as well as the appellanta’
constituotional rights.

On January 31, 1991, as Operation Desert Storm
continued, the diatrict court dismissed the complaint on the
ground that Doe’'s challenges were not justiciable.¥ wnile
the dismissal was being appesaled, lrag was defsated, the war
ended, and the FDA regulation ceased to have any effect on Doe
or anyons slse. Accordingly, the government sought to have
the appesl dismissed az moot.

The majority of the panel refused to disaiss the

appeal as moot because, in their view, there was a reasonable

% poe v. Sullivan, 756 F. Supp. 12 (D.D.C. 1991).
Alternatively, the Court rulad that the Doea' claime lacked
marit.
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expactation that Doe would be subjected to the same FDA action
in the future.?® The majority found that it was reasonably
likely that international hostilities involiving the threatened
use of chemical and/or biclogical weapons might break out and
that Doe would still be in the military and would be assigned
to combat. The c¢ourt also disagreed with the district court
and held that the appellants’' claims were subject to judicial
review. MHowever, on the merits, the majority affirmed the
dismissal of the coaplaint.

Judge Thomas dissented on the ground that the end of
the Gulf War made the Doss' claims moot.¥ In Judge
Thomas's oplinion thers was "llttle expectation, much less a
reaasonable one, that John Doe [would) ever bs subjectad to the
operation of [the regulation] aga.ln."w Judge Thomas and
the majority judges ware in agresment concerning the
appropriate legal standard for detarmining whether the appeal
was moot; however, they diffared in their assessment of
wheather the facts met the standard.

As Judge Thomas noted, and the majority agreed,
befors John Doe would ba subjacted again te the regulation,

& pog, 1991 U.S. App. LEXIS at #18-#27,

s Id. at #41-#51. Judge Thomas thersfors did not address
the merits of the appsllants* claims. The practical effect of
Judge Thomas's views was identical to the sffect of the
majority's opinion: the appellants' complaint would have been
dismissed.

W 1d. at =47,
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six contingencles would have to transpire, including most
significantly, the United States would have to be engaged in
hostilities involving chemical and biclogical warfare and John
Doe would have to bes sant to the front.i’ Although Judge
Thomas disputed that the likelihood of chemical warfare i1s a»
significant as the majority claimed, he more significantly
indicated that the majority improperly focused on the
"apstract” likelihood of a chemical war and reapplication of
the regulation "and in the process for{got] about Doe, the
plaintiff."®¥ Judge Thomas stated that he believed the .
appsllant had failed to carry his burden to show there was a
reasonable expectation that he (as opposed to some othex
service personnel not actually party to that cass) would be
gubject to 1.

Tha Paople for the Amgrican Way Actlion Pund, which
opposes Judge Thomas's nomination, has c¢riticized .Judge
Thomas's dissent in Dog, stating that "{rlathar than

W 14, at *47-e48.
¥ 14, at 49,

¥ 14. at *49-+%0. Among the questions unanswared in the
recozrd were the following:

Is Doe about to be discharged, this year, or next?
Doas he serve in the infantry, or behind a desk?
Has he been assigned for the rest of his tour to
permanant duty in the United States? If sent back
overseas, will Doe serve in England or Germany, or
in the Middle East?

1d. ac +30.
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considering plainciff's complaint, Mr, Thomas would have
simply closed the courthouse door."¥® We think {t more
accurate to say that Judge Thomas wanted to leave ths
courthouse door open for a future litigant who had an actual
atake in the outcome of the case, rather than foreclosing an
issue at the behest of a litigant whose interest in tha cass
became purely theoretical and impersonal after hostilities in
the Gulf ceased.

Unless the jJudges were convinced that the particular
plaintitf, John Doe, could reasonably be expectad to confront
the challenged ragulation sometime in the future, reapect for
the rule of law required them to dismiss the appsal as moot.
For if there was no reasonable expectation that Doe would be
subjected to the challenged regulation in the future, then
there would have besn no continuing "cass or controversy”
inveolving the plaintiff and thus no constitutional basis for
turther judicial review. Obvicusly, reasconable men and women
can (and in Dog did) disagree in their asssssmssnt whether it
was reasonable to expect Doe to be subjected to the regulation

%W  pacple for the American Way Action Fund,
i i, 6 (July 30,

1991) .
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again in the future.¥

Neverthalesa, given Judge Thomas's
own assessment of the facts, his principles dictated prudence
in trying to decide an important issue.

Finally, 1t is worth noting Judge Thomas's restraint
and judiciousness iln handling a notices of appeal in a criminal
case that was filed out of time. In United States v. Long.
905 F.2d 1572 {D.C. Cir. 1990}, ona of two defendants
convicted of drug and firearms crimes ¢id not file her notice
of appeal with the district court until 11 days after her
judgment was entered even though the Federal Rules of
Appellate Procedure regquire that the filing of such a notice
occur within ten days of the entry of judgment.® The
govarnment argued that ths appeal should be dismisssd. The
defendant argued that tha court of app#als should imply that
the district court granted her an sxtenslon of the pariocd to
file the notice by virtue of the fact that the clerk accepted
her untimely notice.

Judge Thomas refused to dismiss the appeal, noting
that the relevant procedural rule allows the district court to

extend the time for filing a notice upon a showing by the

w The majority sxpressly acknowledged "that, as our
dissenting collsague underscorss, the recurrence hers does not
qualggy as & strong probability.” Dog. 1991 U.S. App. LEXIS
at *23.

@ 905 P.2d at 1574, ¢iting Fed. R. App. P. 4(b}.

56-272 0 - 93 - 11
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detendant of excusable neglect.’ However, Judge Thomas's
unanimous opinlion for the court refused to imply that the
court had granted such an extension on the basls of the
digstrict court's purely ministerial act of docketing the
notice.? Rather, the court of appeals remanded the case to
the district court to determine explicitly whether the
defendant should be granted the axtension. i’

In his oplnion, Judgs Thomas noted that some older
Eighth Clrcuit cases had implied a grant of an axtension when
the district court dockets an untimely notice of appeal.
Hevartheless, Judge Thomas and his colleagues refused to
accept the "fiction." Judge Thomas sxplained that "tha
unambiguous language of the rule forecloses this short-cut,
The tima limits gpecified in the rules serve vital intearasts
of efficiency and finality in the administration of Jjustice,
and are not designed merely to ensnars hapless 11thnntl.“”"
At the same time, by refusing to dismiss the appeal and
instead remanding the mattsr to the district court, Judge
Thomas's opinion gave the defendant a fair opportunity to
preserve her right to an appeal.

U 908 p.2d at 1574.

Py Id.

¥ 14, at 1575.

¥ 14, at 1574-73 (footnote cnitted).
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c. Judge Thomas's Judicial Record Reflects His Respect
tor Separation of Powers and Deference to the

The D.C. Clrcult reviews a large volume of
administrative decisions. Judge Thomas has thersfors had
ample opportunity to establish whather he is willing to
subsctitute his own views for the views of Congress and the
Executlve, or whether he reapscts the separation of powsrs,
and so gives appropriate defersnce to the Constitution and the
other two branches of government. Judge Thomas's record
indicates that he (3 not bent on imposing his personal
ideology; rather, he has displayed appropriats deference to
the Constitution and to the other Branches of the fedaral
government.

1. The Conatitytion -- Judge Thomas has written
opinions in a number of cases involving “"routine”
constitutional challenges to criminal convictions, and has
resolved those casass consistent with established

constitutional jurisprudencu.ly In addition, he was a

L/  por examples of Judge Thomss's opinions addressing
conscitutional issces ralsed in criminal appeals, geg United
States v. Poston, %02 r.2d %0, 98-99, 99-100 (D.C. Cir. 1%9%D)
{rejecting Sixth Amendment claim that defendant had
inetfective assistance of counsel bscause his substitute
counsel was chosen only a day bafore trial began and rejscting
Fifth Amendment claim that defendant was improperly induced to
walve his right against self-incrimination by unfulfilled
promises of the police); United States v. Harrison, 931 F.2d
65, 69-71 (D.C. Cir. 1991) (rejecting Pifth Amandment claim
that defendant had been deprived of his right against asslf-
incrimination based on conduct of co-defendant's counsel);
{continued...)
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member of the panel 1n Action for Children's Televisjon v.
ECC, 932 F.2d 1304 (D.C. Cir. 1991) ("ACT II"), which
unanimously vacated on First Amendment grounds an order of the
Federal Communications Commission {"FCC") prohibiting
completely broadcasts of indecent material.®’

The FCC order reviewad in ACT ]I was promulgated
after a virtually identical order had haen vacated by the D.C.
Cireuit in 1989.% In the 1588 case ("ACT I"), the court
had remanded the order to the FCC with instructions te
egtablish sate-harbor time periods during which indecent
material could be broadcast. Before the FCC could respond to
the remand instructions, Congress passed legislation requiring
the FCC to enforce its bap on indecent material 24 hours a
day.® The FCC complied with the Congrsssional mandate, and
a variety of pstitioners once again sought review.

Despite the popularity of a 24-hour ban both in

Congrass and in the Administration, the court (in a decision

Ly | . continued)

United States v. Halliman, 923 F.2d 873 (D.C. Cir. 1991)
(affirming district court's refusal to suppress svidence that
defandant claimed was obtained by a warrantless search in
violation of the Fourth Apendment).

% pecause Covington & Burling represented Post-tewsweek
Stations, Inc., we will not comment on the merits of the
decision.

# o9 Acticn for Children's Television v. PCC, 832 P.2d
1332 (D.C. cir. 1968) (hereinafter ACT 1).

w Pub. L. No. 100-453%, § 608, 102 Stat. 2228 {1%48).
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written by Chief Judge Mikva and joined by Judge Thomas)
reiterated its position in ACT I that & ban on indecent
material (as opposed to obscens material) was unconstitutional
in the absence of safe-harbor time perioda. According to the
court, "tha judiciary [may not] ignore its independent duty to
check the constitutional excessss of Congresa."d The court
renewed ity instruction to the FCC to develop appropriate safe
harbors and again remanded the ordar.

2. The Congress -- Judge Thomas has more frequently
baen called upon to interpret and snforce the constitutional
will of Congress. He has proven himself to be a careful
interpretar of statutes, employing the traditional judicial
tools of statutory interpretation. Thers i3 no evidence that
Judge Thomas allows hism own personal policy views or any bias
te interfers with the faithful interpretation of
constitutionally-promulgated statutes.

Perhaps the bost example of Judge Thomas's defersnce
to the will of Congress is Otig Elevator Co. v, Secretary of
Labor, 921 F.2d 128% (D.C. Cir. 1%90). As described esarlier,
that case raised the quastion of whether an independent
contractor that performed maintenances on an underground mine
elevator was subject to the satsty requlation jurisdiction of
the Secretary of Labor under the Federal Mine Safety and
Health Act ("FMSHA"). Although Judge Thomas's opinion for the

% oo 1, 932 P.2d at 1509-10.
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unanimous court found it unnecessary to decide whether ;hl
court muat defer to the discretion of the Secretary in
interpreting her statutory juriadiction (see the discussion
above in II.8 at pp. 18-20), the opinion did uphold the
Secretary’'s jurisdiction under the FMSHA.

Judge Thomas reached this conclusion by relying on
the plain meaning of the statutory language and by rsjecting
point-by-point the varicus arguments of the petitioner to
avolid that meaning. On its face, FMSHA gives the Secretary
jurisdiction to regulats ths health and safety of employess
working for "any independent contractor performing services or
construction” at a mine.i’ The patitioner did not dispute
that it fell within this definition read literally; howsver,
it arqued that Congress had not intended the language to be
read as broadly as the liceral language provided. Rather,
acceording to the patitioconer, the statute gave the Secrstary
jurisdiction cnly over indepandent contractors that operate,
control, or supervise a mine.¥ The patitioner's argument
was based on the giusdem gensrig doctrine of statutory
construction, on precedent in other circuits, and on the
policy argument that providing the Secretary with broad
jurisdiction under FMSHA would creats confusion betwsen that

2  gee 921 F.2d at 1288, quoting 30 U.S.C. § B02(d) (1982).
& 921 r.2d at 129%.
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act and the Occupational Safaty and Health Act, 29 U.5.C.
§§ §51-78 (OSHA).

After careful analysis, Judge Thomas rejscted each
ef the petitioner's arguments, First, he noted that the
petitioner’'s giysdem generis analysis was based on a
misconstruction of the doctrine and stated that, properly
construed, the doctrine did not warrant a narrowing of the
Secretary's 1urisd1ction.*” Second, Judge Thomas's opinien
held that the pstitioner’s references to cases in other
circuits either misconstrued those precedents.¥’ or wers
unpersuazive. ¥

Finally, Judge Thomas rejected the petiticner's
pollcy arguments.®’’ while noting that the Secretary had
argued that, rather than eliminating confusion concerning the
overlap betweean tha Mine Act and the OSHA, the petitiocner's
interpretation of tha Mine Act would increase confusion, Judge

Thomas found it unnecesasary to resolve the dispute. "Congress

¥ 14 at 1289.

4 1d, at 1289-%0 ("we find Otis's rellance on Bational Sand
misplaced”), referring to National Indus. Sand Ass'n v.
Marshall, 601 F.2d 639 (3d Cir. 1979).

¥ 921 F.2d at 1290-91 {stating that legislative history
cited by the Fourth Circult to support ilts decision to narrow
the Secrstary's jurisdiction was too ambiguous to raise any
doubt that Congrass intended what the plain language of ths
statute states), referzing to 0ld Dominion Power Co. v,
Donovan, 772 F.2d 92 (4th Cir. 1985).

£ 921 F.24 at 1291,
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hag written [the FMSHA) to encompass 'any independent
contractor pertorming services at a mine' (emphasis

LTS

added) ."= Accordingly, Judge Thomas deferred to Congress's
statad intent even (n the face of arguments by business that
such a result representad bad policy.

3. The Executive (including admipistrative
agencies) -- On a number of occasions, Judge Thomas has
confronted the need to defer to the discretion of agencies in
carrylng out their congressicnally-mandated duties. While
Judge Thomas has recognized that there are limits to that
deference, he has falthfully recognized that it is the
conatitutional duty of the Exacutive Branch to execute the
law.

For example in Buongiorno v. Sullivan, 912 F.2d 504
(D.C. Cir. 1990), Judge Thomas, writing for a unanimous pansl,
upheld an action by the Secretary of Health and Human Services
against a challenge by a2 recipisnt of National Health Service
Corps medical school scholarships. In return for receiving
scholacship money, Dr. Buonglorno agresd sither to serve two
years in a medically understaffed locaticn designated by the
Corps or to pay a penalty equal to three times the value of
his scholarship, plus interest. Wwhen Dr. Buongiorno completed
his medical residency, the Corps assigned him to serve in the

Indian Health Service in Oklahoma or Arizona. Dr. Buonglorno

W g
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immediately applisd for a waiver from his agqreement, based on
his wife's medical condition, but the Corps requested that he
demonstrate an inabllity to pay the penalty for fallure to
sarve.

The issue for decision was whether the statute
sgtablishing the scholarship pregram parmitted the Corps to
require a walver applicant to demonstrates an inability to pay
the penalty in addition to an lpability to perform the medical
gervice without extreme hardship. The district court held
that the Corps' rsgulations were invalid in requiring proof of
both conditions. The Circuilt Court vacated the district
court'a judgment as inconsistent with the requirements of the
Supreme Court's decision in Chevron that the court must delsr
to an agency's expartise unlass the agency's regulations are
not based on a permissible construction of the statute. Id.
at 508-09. Accordingly, Judge Thomas wrote:

Wers we sntitled to chooss betwean the

partiss' positions, we could proceed to

list sach position's merits and demerits,

and we might go on to decide that

Buongiorno has interpretad the statute

wore to cur liking. Chavron, however,

tells us o gauge the Secretary's

interpretation by its statutory parant,

and not to contrast it with an

interpretive rival.

Id. at sio.%

w Judge Thomas's c¢pinicn remanded the case to the District

for consideration of Dr. Buongiorno's further arguasnt that

the Secrstary's actions were arbitrary and capricious. Jd.
{continued...)
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Another example of Judge Thomas's dafersnce te an
administrative agency is A/S Ivarans RAederi v. United States,
1991 U.S. App. LEXIS 14963 (D.C. Cir. 1991) (lvarans LI},
which Judge Thomaa authored for a unanimous panel. JIvarang II
involved an i{nterpretation by the Federal Maritime Commission
{"FMC") of a "pooling" agreement that had bsen entered inte by
competing maritime shippers plylng batwesn the United States
and Brazil (called the "Atlantic Agreament”) and that had been
filed with the FMC pursuant to the Shipping Act of 1984, 46
U.S.C. app. § 170&4(a). In attempting to resolve a dispute
that had arisen among shippers as to whether a certain class
of ghipments was covered by the Atlantic Agreament, the FMC
declined to defer to an arbitrated resolution of the diapute.
The FMC concluded that, because the Atlantic Agreement was
silent, the class of shipments wers not coversd {and thus ware
not afforded antitrust lomunity).

In his ocpinion for the court, Judge Thomas first
reiterated the court's holding in Ivarans I that the FNC
retained jurisdiction to rescolve the dispute notwithatanding

an arbitration prevision in the agreewent.¥ Judge Thomas

W, .continued)
{ Community for Creative Non-Violsnce v. Lujan, 908 PF.2d
992, 995 (D.C. Cir. 1%90)).

¥ tn Ivazans I, the D.C. Circuit had rejected the
pstitioner's agreement that an arbitration provision in the
Atlantic Agresment divested the FMC of jurisdiction to hear
the dispute. Seg A/S Ivarans Raderi v. United States, 993
F.2d 1441 (D.C. Cir. 19%0).
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tound it rational for the FMC not to defer to arbitration in
this case becauss ths dispute involved only legal issues that
had implications for the public at large.i¥

Next, the court upheld the FMC's resolution of the
dispute, noting that the court "must defar to the agency's
reascnable construction of the contract's terms."il’ Judge
Thomas specifically applied the FMC's ruls of construction
that, since the Shipping Act exempts from the antitrust laws
all activity coversd by policy agrssments, "[t]he contract
must clearly and specifically identify the particular
ancticompetitive activity in which a party seeks to
engage . "&

Yat another majority opinion authorsd by Judge
Thomas that reflects his willingness to defer to an agency's
congressionally-mandated discretion is Citizens Against
Burlingten. Ing, v. Pusey.?* In that case, the Federal
Aviation Administration ("FAA") had approved a plan by the
city of Toledo to expand the Toledo Express Alrport. The

sxpansion was necessary in order to snable Burlington Air

Ivarans II, 1991 U.S. App. LEXIS at n.5.
Id. at n.l1l.
Id. at n.13.

No., 90-1373, 1991 U.S. App. LEXIS 12036 {D.C., Cir.
Juna 14, 1991).

E & & E
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Express to move lts operations from outmoded facllities in
Fort Wayne, Indiana and to create a new cargo hub at Toledo,
The petition for review was filed by individuals and
groups representing users of a park that would be affacted by
the expansion of the Toledo airport. The petitioners sought
raview of the FAA's approval, claiming that in several
respecta the approval did not fulfill the agency's cbligations
under several federal statutes and related regulationa. The
most significant objections rslated to whether the FAA had met
all the requirements of the Naticnal Environmental Policy Act
of 1949 (NEPA).Y
Judge Thomas bagan the majority's opinion by noting

that NEPA 1is an extremely important statuts protecting the
environment.. MNevertheless, his opinion stresssd that Congroas
opted to achieve its goal of pressrving the snvironment not by
dictating substantive resulta but by requiring that agencles
adhere to certain procedural requirsments, most importantly
that they consider the environmental impact of proposed action
and of altarnatives that could achieve the same objectives.
Moregover, Judge Thomas wrote:

[§just as NEPA is not a green Magna Carta, federal

judges are not the barons at Runnywede. Because the

statute directs agencies only to look hard at the

environmental efiects of their decisions, and not to

take one type of action or another, federal judges
correspondingly enforce the statute by ensuring that

¥ pyb. L. Mo. 91-190, 83 Stat. 832 (1970), codified as
amanded at 42 U.S8.C. §§ 4321-4370b,
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agencies comply with NEPA’s procedures, and not by
trying to coax ai’ncy decisionmakers to reach
certain results,
with this as background, Judge Thomas's opinion carefully
considers all of the petitioners' objections o the FAA's
approval &

By far the most significant objection to the FAA'S
approval reated on the claim that the FAA's Environmental
Impact Study (EIS) failed to consider all the alternatives to
axpansion of the Teledo airport as ragquired by NEPA. The EIS
studied only two alternatives in depth, expanding the Toledo
alrport as planned, or doing nothing. The petitioners argued
that the FAA should have considersd a number of alternatives,

including expansion of other airporta, such as Burlington’'s

#1991 U.S. App. LEXIS 12036 at +9 (citatlion omitted).

& In addition to objections relating to NEPA, the majority
opinion also considered challenges based on tha PAA's allsged
fajlure to adhere to the requirements of the regulations of
the Council on Environmental Quality {(the CEQ); of saction
4(f) of the Department of Transportation Act of 1966, 49
U.5.C. § 303(c); and of section 309(b)(5) of the Airport and
Alrway Improvement Act of 1982, 4% U.8.C. App. § 1208(b)(5).
Tha court found that the FAA had coaplied with tha statutes.
In two respects, however, the court found that the FAR had
failed to coaply with the CEQ regulations in preparing the
EI15. First, the FAA should have selected one of the
contractors who prepared the EIS, but its fallure to do so did
not compromise the “"objesctivity and integrity of the NEPA
process.” 1991 U.S. App. LEXIS 12036 at *37. The court thus
refused to invalidate the EIS on this ground alone. Second,
the FAA should have raquired the contractor to executs a
disclosure statement to snaure he had no conflict of interest.
As a result, the court ordered the FPAA to remedy its failure
andt:: take appropriate action if the disclosure revealed a
conflice.
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existing facilities at Fort Wayne.™ Indeed, Judge Buckiey
wrote & partial dissent from the majority's holding that the
FAA fulfilled its cobligations under NEPA, because he belleved
that the FAA had failed to consider additional alternatives
that wers open to Burllngton.i

Judge Thomaa's copinion for the majority c¢oncludes
that "an agency bears the responsibility for declding which
alternatives to consider in an savironmental impact statement
[and] . . . [1]t follows that the agency . . . bears the
responaibllity for defining at the ocutset the objectives of an
action."® 1The court went on to emphasize, however, that
"(d]efersnce . . . doss not mean do:nnncy."?”

Under this standard, the court approved the FAA'S
definition of cbjectives, namely “launch(ing) a new cargo hub
in Toledo and thereby helping to fuel the Toledo acono-y."‘”

Bacause of the excessive cost of alternactive expansions in

¥  In connection with the petitionsrs’ claims that the FAA
should have considered alternative geographic sites for the
carge hub, Judge Thomas noted that "Congress has . . . said
that the free markst, not an ersatz Gosplan for aviation,
shoyld determine the siting of the nation's airports.” 1591
U.S. App. 12036 at *21.

%  cee id. at *53-#66. Judge Buckley's dissent is discussed
further below.

% 1991 U.S. App. LEXIS 12036 at *13-+16 (citations
omitted).

% 14, at +16.
2 19, at *23.
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Toledo, and because building a cargo hub anywhwre outside of
Toledo would not fuel Toledo's economy, the court held it was
reasonable for the FAA to consider only the options of
pursuing the planned expansion of Tolado Express Airport or
doing nothing. Judge Thomas concluded

"{w]e are forbidden from taking sides in the

debate over the merits of developing ths Toledo

Express Airport; we are required instead only

to confirm that the FAA has fulfillied its

statutory obligationa. Events may someday

vindicate [petitionar's] belief that the FAA's

judgment was unwiss. All that this court

decides todﬁy ias that the judgment was not

uninformed.

These examples indicate that Judge Thomas is careful
not to let his